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Response of the Association of School and College Leaders

A.

1.

Introduction

The Association of School and College Leaders (ASCL) is a trade union and professional
association representing over 25,000 education system leaders, heads, principals,
deputies, vice-principals, assistant heads, business leaders and other senior staff of state-
funded and independent schools and colleges throughout the UK. ASCL members are
responsible for the education of more than four million children and young people across
primary, secondary, post-16 and specialist education. This places the association in a
strong position to consider this issue from the viewpoint of the leaders of schools and
colleges of all types.

ASCL welcomes the opportunity to contribute to this consultation. Our response is based
on the views of our members, obtained through discussions at ASCL Council. With
relevant advisory groups and prompted, and unprompted emails and messages.

When considering the impact of any proposals on different groups, it is ASCL'’s policy to
consider not only the nine protected characteristics included in the Equality Act 2010, but
also other groups which might be disproportionately affected. Particularly those who are
socio-economically disadvantaged. We have answered any equality impact questions on
this basis.

Key points

This is an area of law that has attracted much media attention, highlighting the practices
of those employers that seek to exploit the present legislative regime surrounding
collective consultation and fire and rehire.

Many employers comply with their legal obligations; for them there is no risk with the
proposed changes.

ASCL has experience of behaviour in the education sector whereby employers have
offered inducements to staff to leave the Teacher’s Pension Scheme (TPS) and enter less
favourable alternatives, or offer less pay for retaining the TPS, to the detriment of
teachers.

ASCL welcomes the opportunity to engage in this consultation, working to protect
employee rights.

C. Answers to specific questions

Question 1: Do you think the cap on the protective award should...

8.

ASCL’s view is the cap on the protective award should be increased from 90 to 180 days.



10.

11.

12.

13.

14.

The recent high-profile case of P & O Ferries underscored the power of large corporations,
which are free to exercise their economic strength, to the detriment of employees, by
terminating contracts of employment and either re-engaging them on less favourable
terms or employing an entirely new workforce on revised, and highly disadvantaged
contracts, sometimes through intermediary agencies.

In this case the employer displayed a fragrant disregard of the consultation requirements,
balancing the risk of litigation against their unlawful practices.

The option to ‘buy-off’ is a loophole we support the government in closing.

ASCL welcomes Section 23 of the Bill, requiring collective redundancy consultation if
there are 20 or more redundancies proposed across multiple establishments of the
employer.

The employer has been able to make redundancies of fewer than 20 employees, with no
obligation to count those they propose to dismiss at other establishments of the
employer’s organisation.

By keeping the count below 20 the duty to collectively consult did not arise.

Question 2: Do you think that increasing the maximum protective award period to 180
days will incentivise businesses to comply with existing collective redundancy
consultation requirements?

15.

16.

17.

18.

19.

20.

21.

22.

23.

ASCL agrees with increasing the maximum protective award period to 180 days.

By doubling the protective award there is a greater risk of financial exposure to
unscrupulous employers, which would act as a deterrent.

Employment tribunals’ starting point for a protective award is 90 days, which can be
reduced to consider any mitigation factors advanced by the employer.

If the starting point is 180 days (six months’ wages) then the employment tribunal will
have greater flexibility in their awards and, even where some consultation has taken
place, awards are likely to be higher.

This must incentivise employers to amend their approach from the onset and carefully
consider the information and consultation process.

It may also incentivise employers to extend their consultation process where trade union
officials raise objections about the failures to inform and consult, thereby creating a delay
in the implementation of their plans.

The greater the financial risk to the employer, the greater the incentive to engage with
consultation. This will in turn strengthen the remedy against exploitation of employees’
rights.

With employers incentivised to engage in collective consultation there will be increased
transparency, with the benefit of less industrial unrest and challenge from trade unions.

It can aid the employer in terms of considering alternatives to dismissal, such as
restructures and relocations, which will avoid losing effective members of the workforce.



24. With more meaningful consultation employees will feel more valued, and this may have
the impact of less litigation against the employer, such as constructive dismissal
complaints.

Question 3: What do you consider the impacts will be on employers of increasing the
maximum protective award period from 90 to 180 days?

25. It may incentivise the employer to start the information and consultation process earlier,
and to be more thorough with that process.

26. It may also lead to employers giving greater thought to whether such a process should be
commenced at all, if the impact of getting it wrong is much greater.

Question 4: What do you consider the impacts will be on employees of increasing the
maximum protective award period from 90 to 180 days?

27. For the reasons set out in response to Question 2, ASCL believes that employees will feel
more secure in their roles with the knowledge that the employer is legally compelled to
engage in consultation.

28. The greater job security is likely to result in improved work performance and satisfaction.

Question 5: What do you consider to be the risks of increasing the maximum protective
award period from 90 to 180 days?

29. Whilst employers may suggest there is a risk of making employees redundant by an
increase in the protective award, ASCL believes the risk is minimal in comparison to the
benefit to be gained in creating job satisfaction and security.

30. ASCL’s view is that, with the deterrent of greater protective awards, employers are more
likely to engage in collective consultation, thereby reducing this risk further.

31. There remains the risk that employers may try to avoid the need for consultation by other
means, such as making small changes involving fewer than 20 employees with more than
90 days between any variations.

Question 6: Do you think that removing the cap will incentivise businesses to comply
with existing collective redundancy consultation requirements?

32. Yes, ASCL believes by removing the cap businesses will be incentivised to comply with
collective redundancy consultation requirements.

33. The issue of remedy will be determined by the employment tribunal judge, who can apply
their discretion as to the level of compensation awarded by considering the culpability of
the employer as to their failure to consult.

34. It is only those employers that abuse the legislative framework that will be negatively
affected by any increase in the protective award.

Question 7: What do you consider to be the impacts on employers of removing the cap
on the protective award?

35. By removing the cap on the protective award, those employers deliberately evading their
legal obligations are likely to be deterred from adopting the approach used by P & O



Ferries. That type of approach will become less appealing if there is a risk of an uncapped
protective award being against the employer.

36. The uncertainly of the level of financial exposure will make it difficult for employers to
assess and adopt the practice of ‘buy out’.

37.The risk of destabilisation of their business would then factor into their decision,
compelling them to engage with their statutory obligations.

Question 8: What do you consider the impacts will be on employees of removing the
cap on the protective award?

38. At present there is a formula to calculate the precise risk to the employer. For the reasons
stated in response to Question 7, employees would feel more secure.

39. If the employer is unable to quantify the exact financial exposure to them, this will in effect
provide greater protection to the employee from the risk of dismissal.

Question 9: What do you consider to be the risks of removing the cap on the protective
award?

40. ASCL believes there is minimal risk. We refer you to our answer to Question 5.

Question 10: Do you agree or disagree with making interim relief available to those who
bring protective award claims for a breach of collective consultation obligations?

41. Agree. ASCL considers it to be highly relevant to expand the right to make an interim relief
application for a breach of collective consultation obligations.

42. Without this right, dismissal can take place without any immediate recourse for
employees, placing employees in financial crisis.

43. It would also enable re-instatement to their position, and force the employer to re-think
their approach and re-engage in consultation to find an alternative route.

44. There is limited opportunity for trade unions to organise themselves to challenge action
by the unscrupulous employers the amendments are aimed at.

45. For the same reasons provided in our response to Question 2, the right to make an interim
relief application should result in more employers engaging collective consultation.

Question 11: Do you think adding interim relief awards would incentivise business to
comply with their collective consultation obligations?

46. Yes. By allowing the contract to continue, the employer will be compelled to consult in
compliance of their legal obligations with the increased risk of challenge by the
employee(s).

Question 12: What do you consider the impacts will be on employers of adding interim
relief awards to collective consultation obligations?

47. We refer you to our response to Question 11.

Question 13: What do you consider the impacts will be on employees of adding interim
relief awards to collective consultation obligations?



48.

We refer you to our response to Question 4.

Question 14: What do you consider to be the risks of adding interim relief awards to
collective consultation obligations?

49.

ASCL does not consider there to be a risk in adding interim relief awards to collective
consultation obligations.

Question 15: Are there any wider changes to the collective redundancy framework you
would you want to see the government make?

50.

51.

52.

53.

54.

55.

56.

57.

Bring forward the minimum period for consultation to commence, e.g. for 20 - 99 proposed
redundancies to possibly 60 days, then for 100 or more to 90 days. This would give
employees better notice of the proposals and an earlier input into the consultation
process.

Set out a clear explanation of what ‘meaningful’ consultation is. Whilst there must be
consultation on ways of avoiding dismissals, reducing numbers and mitigating
consequences, it would be useful to legislate for a code of practice that better determines
what this means and what issues should be discussed.

Many employers do not understand their obligations to consult about the business
rationale before redundancies are proposed, so that appropriate trade union officials have
input on whether there are any viable alternatives to proposed redundancies.

Set out a clear explanation of what information must be provided by the employer about
the proposals and the state of the business at the commencement of the consultation
process.

For example, within a code of practice, employers could be given a more detailed list of
what information must be provided at the outset to allow for meaningful consultation.

This would tie in with the government’s proposals to limit the circumstances in which fire
and rehire can be achieved, making it clear what information must be provided to
appropriate representatives.

Introduce an uplift to the protective award compensation where employers fail to properly
elect ‘appropriate representatives’ and fail to properly communicate their responsibilities
during the consultation process.

Often, in workplaces where trade unions are not recognised, lay representatives are
elected as representatives without fully understanding their role, the issues they should
focus on and how to report back to affected employees.

Question 16: Do you agree or disagree with adding interim relief awards to fire and
rehire dismissals?

58.

59.

60.

ASCL agrees with adding interim relief awards to fire and rehire unfair dismissals.
This is a significant step in improving unfair dismissal protection.

The employer has so far been able to exert its economic power to erode employees’ terms
and conditions, thereby exploiting the balance of power.



61.

62.

63.

64.

65.

66.

It also allows an employee to have protected terms and conditions pending a final decision
on the fairness of the dismissal, and assessment of whether there was a genuine need
for fire and rehire.

This shouldn’t cause too many difficulties for the employer as, in most cases, the same
role is available to be undertaken. It is just that the employer wants it to be undertaken on
different terms and conditions

Employers may evade the requirements of S1041 by taking action short of dismissal to
force employees into accepting variations.

There is scope for them to introduce flexibility clauses with the contractual terms, enabling
detrimental variations to the contract that do not require the employee’s consent.

An employee who wants to challenge their employer for this type of behaviour will be
deterred from doing so, due to the threat of dismissal without recourse; and, for the
reasons stated in our response to Question 2, employees will be reluctant to challenge
the change.

To counteract such practices, ASCL welcomes the introduction of interim relief, as we
believe it will act as a deterrent.

Question 17: Do you think adding interim relief awards would incentivise employers to
comply with the law on fire and rehire dismissals?

67.

68.

69.

70.

71.

72

73.

74.

ASCL agrees that expanding the right to seek interim relief to fire and rehire dismissal
would incentivise the employer to comply with the law.

In addition to our observations in response to Question 16, ASCL believes it would
incentivise employers to comply, which in turn would allow an individual to retain their
terms and conditions and continue to carry out the role pending a final employment
tribunal decision.

The increased financial risk, together with a twelve month to two year wait for an
employment tribunal decision, would incentivise the employer to get it right from the
outset.

The law as it stands enables employers to ‘fairly’ dismiss workers and by providing notice,
negating any breach of contract claim.

The tribunal will not scrutinise the business rationale if some evidence is provided by the
employer of a business reason for the change.

. This is a catch-all category used to dismiss workers, relying on the legal test of

reasonableness within S98 of the Employment Rights Act 1996, i.e. within a band of
reasonable responses.

Interim relief is particularly necessary as employers may attempt to defend any action by
relying on S1041(4) to avoid any finding of unfair dismissal.

There is a risk that unscrupulous employers may not alter their practises if they believe
they can rely on this provision, without the added risk of a potential interim relief
application.



75.

ASCL would want the employer to provide compelling, as opposed to speculative,
evidence to support any assertion that the variation was required to ‘eliminate, prevent or
significantly reduce, or significantly mitigate the effect of, any financial difficulties’ which
were affecting or would have an immediate effect on the viability of their business, which
could not be avoided’.

Question 18: What do you consider the impacts will be on employers of adding interim
relief awards to fire and re-hire unfair dismissals?

76.

77.

78.

79.

80.

ASCL believes the introduction of S104l is an effective resolution when protecting
employees and enabling employers to operate their businesses, as there is no absolute
ban on ‘fire and rehire’.

The Labour government has been critical of the code of practice introduced by the
Conservative government in July 2024, on the basis that it fell short of promoting fairness
as it did not alter the reasonableness test.

The code did not implement any additional legal duties on the employer when changing
terms and conditions, with fire and rehire only being used as a ‘last resort’.

Itis recognised that a breach of the code may result in an uplift of 25%. It is yet to be seen
if this alone has an impact on future dismissal/awards.

Employers may argue this is one-sided. However, if they have a genuine case this should
be caught within 1041(4) with the employer being able to justify their position.

Question 19: What do you consider the impacts will be on employees of adding interim
relief awards to fire and re-hire unfair dismissals?

81.

82.

83.

84.

85.

86.

87.

ASCL welcomes the introduction of interim relief awards to fire and rehire unfair
dismissals.

It is essential for those employees who are unfairly dismissed to continue to receive
wages, as well as other beneficial terms and conditions, until a final determination of their
claim is made. This can be months after the dismissal.

In the absence of a right to apply for interim relief, there is a risk that employees will
continue to accept the detrimental changes to their terms and conditions without
challenge, to maintain the security of their employment.

There is an immediate risk that some employers will try to push through contractual
changes to avoid any new obligations.

As referred to in our response to Question 17, the present legal test for determining
fairness in fire and rehire cases is inadequate.

The law as it stands means an employee who does challenge a dismissal at an
employment tribunal will still have to overcome the difficulty of the employer advancing a
business reason for the dismissal.

There is a greater probability of such dismissals falling within the band of reasonable
responses, open to the employer rendering the dismissal fair.

Section 1041 will introduce an ‘automatically unfair’ dismissal for reason fire/hire and
fire/re-engage.



88. The reasonableness principle is not relevant.

89. This will place a duty on the employer to consult with the employee and any recognised
trade union (or other representative).

90. S104I1(2) and (3) goes further than ‘fire and rehire’, covering dismissal of those employees
who refused to a variation to their contract.

91. It addresses any attempt by the employer to circumvent their legal obligations.

92. The inquiry of whether the duties are/are not ‘substantially the same’ enables an
employment tribunal judge to examine the new contracts to assess any breach of the new
legal requirements.

93. Dismissal of an employee would be deemed automatically unfair, if the reason was
connected to a refusal to agree to a variation to their terms and conditions of employment,
or because an employer intended to employ another person on varied terms to carry out
substantially the same role.

Question 20: What do you consider to be the risks of adding interim relief awards for
fire and rehire unfair dismissals?

94. From the employer’s perspective there are objections that the new obligations will result
in more redundancies, which could be avoided if they were able to fire/rehire. If this was
accepted, it would create a loophole for employers such as P & O Ferries to continue to
exploit the imbalance of power with no improvement in employee rights.

95. For the employer there is the potential for risk of reputational damage in addition to
industrial action, which will be an additional cost to the employer if they attempt to avoid
the statutory obligations.

Question 21: What is your view on whether any adjustments to the current approach to
interim relief would be needed to ensure that interim relief for fire and rehire cases can
work effectively and be determined promptly by the tribunal?

96. Set out a clear explanation of what information an employee will need to support an
interim relief application.

97. Ensure there is sufficient resource within the employment tribunal system to deal with
cases speedily and without delay.

Equality impact Question 1: Do you believe that our proposals to increase the
protective award will have an impact (either positive or negative) on a specific protected
characteristic under the Equality Act 2010?

98. ASCL cannot see any negative impact to those protected under the Equality Act 2010.
100. An increase of protective award would be positive for those with a protective

characteristic.

102. If the imbalance of power is not addressed, there is ongoing exposure to those who are
more likely to make flexible working requests, such as those with caring responsibility,



usually women. This would result in indirect sex discrimination claims, and as well as
those with conditions that attract the protection of disability discrimination legislation.

Equality impact Question 2: Where you have identified potential negative impacts, can
you propose ways to mitigate these?

103.

ASCL believes there are no negative impacts of the proposed changes.

D. Conclusion

104.

105.

106.

107.

ASCL values the opportunity to input into the process of improving employee rights.

It is clear from recent high-profile cases that the risk to the workforce of not making these
improvements is real.

Greater security within the workplace for employees is likely to lead to increased
productivity, and therefore benefits both employee and employer.

We hope that this response is of value to your consultation. ASCL is willing to be further
consulted and to assist in any way that it can.

Suki Hackett

Senior Solicitor

Association of School and College Leaders
29 November 2024



